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Current Topics. 


The Fifth Freedom. 

In a broadcast specch on 27th April, the Lord Chancellor 
referred to a recent speech by HITLER to the effect that there was 
now no law in Germany except his own will and whim. He said 
that HirLeR, having already appointed himself Commander-in- 
Chief of the Army, Head of the State and Supreme War Lord, 
had announced that henceforward he was to be Supreme Law 
Lord into the bargain, and that everyone must take warning not 
to offend against the one and only law in Germany, which was 
himself. It seemed ‘to Viscount Simon that, although this 
latest claim was all of a piece with what HITLER had been doing 
all along, it brought out in a very striking way the true nature of 
a totalitarian state. and emphasised one of the reasons why free 
men and women must fight against it, at whatever cost, to the 
very end. In addition to the four freedoms laid down by President 
RoosEVELT, his lordship said that there was a fifth freedom 
without which no country could truly claim to enjoy liberty. 
That was the freedom of every citizen to appeal to the law and 
the courts to protect him from injury or insult, even though the 
wrong was committed by the misuse of official power. In this 
country the writ of habeas corpus had not been suspended. 
Defence Regulations imposed extra duties and liabilities and 
restricted in various ways the free choice which was part of our 
daily practice in times of peace. But Defence Regulations were 
all made under the authority of an Act of Parliament, and were 
liable to challenge by Parliament after they were made. Judges 
and magistrates in this country administered the law without 
fear or favour, and there was no power on earth which could direct 
them to act otherwise than in due course of law. His lordship 
pointed to the contrast under the system of government which 
the Nazis and Fascists were trying to force on the world. Whoever 
heard of anybody in a German concentration camp applying for 
a writ of habeas corpus 2? Whoever heard of anyone in Germany 
to-day taking proceedings against the secret police or suing the 
Gestapo for damages ? The truth was, his lordship concluded, 
that these 80,000,000 or 90,000,000 Germans were living as slaves 
because there was no German law to protect them, and because 
there was no German court that would dare to interfere with the 
edict of the bullies in power. 


Nullum crimen sine lege. 

ANOTHER aspect of the same freedom is brilliantly analysed in 
an article by Professor Dr. STEPHEN GLASER, of Poland, in the 
February issue of the Journal of Comparative Legislation and 
International Law. * He refers to the ascribing by some authorities 
of the derivation of the maxim “ nullum crimen sine lege” to 
art. 39 of the Magna Charta, 1215, which forbids the punishment 
of a free man except according to the legal judgment of his peers 
or the law of the land. Other writers regard the principle as a 
natural consequence of thé French Revolution, being adopted 
by the French constitutional laws of 1789 and 1791, which 
emphasised individual liberty. It was elaborated in the nine- 
teenth century, the professor states, as a reaction against the 
system of absolute discretion in the sphere of legislation and 
jurisprudence. The discretionary power of the judge to fill up 

unz in the law results in uncertainty in what the law is and 
what the punishment, with the further consequence that punish- 
ments are unequal, varying according to the social condition of 
the condemned, and often that punishment is inflicted on the 
Innocent. HANS KERL, the so-called Minister of Justice in 
Prussia under the Nazi regime, has written that the observation 
of the principle nulla poena sine lege was not reconcilable with 


the juridical sense of the nation, in view of its harmfulness to 
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social security. According to a “law” in force in Germany 
since Ist September, 1935, art. 2 of the German Penal Code was 
amended as follows: ‘‘ Punishment will be inflicted on the 
person who commits an act considered by the law as punishable, 
or an act such as deserves a penalty, according to the fundamental 
idea of penal law, and to the sound sense of the nation. If no 
determinate penal law can be applied directly to such an act, 
its author will be punished according to that law, the fundamental 
idea of which most closely corresponds to the said act.’’ The 
policy of a ruthlessly despotic system of government explains 
this abolition of a principle which is an essential source of that 
guarantee of individual liberty which is a fundamental psycholo- 
gical basis for real democratic power. ‘‘ Only despotism,”’ said 
an eminent German scientist, BERNER, ‘‘ would wish to abolish 
the principle nullum crimen sine lege.’ According to a well- 
known German criminologist, REINHARD FRANK, “ the principle 
appears to-day as an integral part of our conscience of penal 
justice.” What we see to-day, as is implicit in Professor GLASER’S 
article, and is clear from the forcible language of the Lord 
Chancellor, is a negation, and, indeed, an inversion of all law, 
by a savage beast whom it is the duty of every civilised person 
to hunt down. 


The War Damage (Amendment) Bill. 

As was expected, one of the main subjects on which the debate 
on the second reading of the War Damage (Amendment) Bill 
centred on 30th April in the House of Commons was the com- 
parative immunity of the mortgagees of substantial properties 
from the liability to pay war damage contribution. Mr. BELLENGER 
expressed the view that the ground landlord was to some extent 
in the same position as the mortgagee, and yet the latter was in 
a privileged position. Lieut. BurcHerR saide that “ the boat 
would not sail’’ unless a bigger share of the burden was taken 
from the borrower and put upon the lender. Mr. SILVERMAN 
stressed the effect of mass psychology, and said that people would 
justifiably feel that the distinction between mortgagor and 
mortgagee was intended to benefit the moneylending classes of 
the community, unless it were clearly shown that there was some 
equitable principle to justify the position that where there were 
two people interested in the preservation of one piece of property 
it was right that the whole burden of insuring that property 
should rest on one of the two people and not on both. In his 
reply, the Attorney-General said that in considering the matter 
they had two ends of the scale, one where mortgagees should 
clearly contribute, and the other where they should not. An 
attempt had been made in the original Bill to draw the line at a 
reasonable place, but it was obviously a matter for discussion, 
and there would be a chance to discuss it at a later stage. The 
criticism put forward by Mr. GARRO JONES that the inclusion 
of twenty-two amendments in one schedule would preclude 
debate on each, was answered by the Attorney-General pointing 
out that each amendment dealt with a technical matter, and 
debate on each would not be precluded. To Mr. SILVERMAN’S 
suggestion that the confusion of legislation by reference could 
have been avoided by repeal and re-enactment of the old Act 
with the Bill as a consolidating and amending Act, the Attorney- 
General replied that the House would not then have seen what 
the change was without comparing the old Act with the Bill. 
It was intended, however, to introduce a consolidating Act at 
a later stage. Other criticisms were directed against the amount 
of the contribution, the basis of valuation on the 1939 assessments, 
the refusal to provide compensation for loss of rents, and the 
basis of the assessment of value payments on pre-war values. 
The liveliness of the debate on the second reading presages a 
thorough re-examination both of the principles of the original 
measure and the amendments during the committee stage. 
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Nominee Shareholders. 

AN interesting and much-discussed proposal for the amendment 
of company law was raised by questions in the Commons on 
28th April. Major Sir JocELYN Lucas asked the President of the 
Board of Trade whether his attention had been drawn to the 
increasing practice of hiding the identity of company shareholders 
under the titie of bank nominees; and whether, in the public 
interest, he would take immediate action in the case of nominee 
shareholders in newspaper or public utility companies to secure 
the names of the real shareholders being made available to the 
public in the ordinary way. Sir JoHN MELLor asked the 
President of the Board of Trade whether he would take steps to 
amend s. 101 of the Companies Act, 1929, so as to require, bare 
trustees, who are registered shareholders, to disclose, and 
companies to register, the names and addresses of the persons 
entitled to call for a transfer of the shares, but expressly providing 
that companies shall not thereby be affected with notice of any 
trust. The reply was that there was full power under reg. 80A 
of the Defence Regulations to compel disclosure to the department 
concerned of the beneficial ownership of shares held by nominees, 
where it is considered necessary and expedient to obtain the 
information in the interests of the public safety, the defence of the 
realm, or the efficient prosecution of the war. The President of 
the Board of Trade was considering with the Home Secretary 
whether any further action was necessary. Mr. DALTON added, 
in reply to further questions, that to begin to modify the 
Companies Act would be a very complicated business. and 
repeated that he was considering whether any improvement in 
the present arrangements under the law and the Defence Regula- 
tions was possible or desirable. There is no doubt that a clear 
amendment of the law on this subject would allay a great deal 
of justifiable public anxiety. Even worse than absentee share- 
holding is the modern tendency to anonymous shareholding, and 
it is important that everything should be done to prevent even 
the suspicion arising that important newspapers and_ public 
utilities are governed by persons who are unknown, and perhaps 
undesirable. Important public interests are involved, and the 
difficulty that might be caused by mere drafting amendments 
such as the reconsideration of s. 101 of the Act (‘‘ No notice of any 
trust shall be entered on the register ’’) might necessitate, should 
not stand in the way of an urgent reform. Part of the mischief 
was dealt with during the last war by compelling the disclosure 
of the names, nationalities and former nationalities, if any. 
of company directors, but this obviously does not go far enough. 
The matter is one which relates not only to security in war time, 
but also to permanent reform of the law of companies, and it is 
necessary that Parliament should give it further consideration. 


Ministry of Works and Planning Bill. 

IN moving the second reading of the Ministry of Works and 
Planning Bill, in the Commons on 29th April, Mr. H. G. Strauss 
said that it was a first step in carrying out the policy of the 
Government announced on 11th February last. It was intended 
that the Minister of Works and Planning, when appointed, should 
exercise the functions hitherto exercised by the Commissioners 
of Works, the Minister of Works and Buildings, the Commissioner 
of Works in Ireland, together with the town and country planning 
functions hitherto exercised by the Minister of Health. The 
property of the Commissioners in the United Kingdom would 
be transferred by Order in Council. The transfer of property 
in the Dominions and in foreign countries presented difficulties. 
The consent of the Dominions was necessary under the Statute 
of Westminster to the transfer of dominion property. The 
process of transfer would be executed by conveyances in the 
proper form, and in the case of property in foreign countries 
conveyances would have to be executed in accordance with the 
law of the country concerned. As the execution of conveyances 
would probably continue over a considerable period it was 
provided in the Bill that the new Minister would ea officio be 
First Commissioner of Works. There was no transfer of functions 
under the Housing Act by the present Bill. After a lengthy 
debate, which centred round the sort of planning that was called 
for in preparation for the post-war period, Sir WILLIAM JowiITT, 
K.C., replying on behalf of the Government, said that it was 
obvious that planning powers must be revised and enlarged 
drastically in many respects, but it seemed very unwise to 
attempt any final solution of that sort until they got the reports 
of the Scott and Uthwatt Committees. The Bill was read a 
second time. One indisputable fact emerges from the debate 
and was forcibly expressed in a letter to The Times of Ist May 
from Mr. J. D. TRUSTRAM Eve, chartered surveyor. He wrote 
that the spirit of the people of this country in the post-second-war 
period would not tolerate planning by compromise out of 
co-operation, but would insist on a central planning body which 
from its composition would produce effective schemes, and by 
reason of its powers be able to put them into effect. 


A War Damage Point. 

THE War Damage Commission recently announced that a case 
had been brought to its notice of a claimant whose house had 
been totally destroyed by enemy action and who had been given 





a loan’ of £100 from one of the war distress funds on his written 
undertaking to repay the sum when he received from the 
Commission the value payment which was due to him at some 
future date—probably at the end of the war. Although such a 
condition attached to a loan, the Commission stated, not being in 
law an assignment, did not require the approval of the Com- 
mission, the Commission considered it right to draw the attention 
of the organisers of distress funds and others to the provisions of 
s. 7 (3) (a) of the War Damage Act, which empowered the 
Commission to attach to a value payment conditions, the 
observance of which might in practice prevent the claimant from 
carrying out his undertaking. The Commission added that this 
difficulty did not arise where a loan, to finance repairs to a 
partly damaged property, is made to a person to whom the cost 
of such repairs is repayable by the Commission after their 
completion. 





Waste Paper Recovery. 

A NEW phase of the paper saving campaign commenced on 
Ist May with a new National Waste Paper Contest. The prizes 
total £10,000 in money, and are to be distributed among the 
successful local authorities in England, Scotland, Wales and 
Northern Ireland. The Waste Paper Recovery Association will 
present the prizes to those local authorities in whose districts is 
collected by the local authorities, paper merchants and _ the 
various organisations the heaviest weight of waste paper, books, 
cartons, etc., per thousand of the population (National War 
Savings Committee figures) from Ist May to 3lst July inclusive. 
Under the terms of the competition, boroughs and rural areas 
will not contest against each other. Boroughs will compete with 
boroughs only, urban districts with urban districts, and rural 
districts with rural districts. The ultimate disposal of the cash 
prizes is left to the entire discretion of the successful local 
authorities. It is generally agreed that local charities will benefit. 
The judges of the contest are Sir VyvyAN BoarpD, Chairman of 
the Salvage and Recovery Board of the Ministry of Supply, 
Miss MEGAN LLOYD GEORGE, M.P., and Mr. S. T. GARLAND 
General Manager of the Waste Paper Recovery Association. 
Contests such as this do an enormous amount of good by keeping 
before the public eye the legal duty as well as the patriotic duty 
of the public with regard to the saving of paper. Solicitors and 
others who have resorted to the Waste Paper Recovery Associa- 
tion for the safe and thorough destruction of confidential 
documents and their conservation as pulp will be pleased to hear 
that the work of the Association has achieved good results to 
date. Organisation is expanding steadily, and details of new 
schemes are to be published in the near future. 


Recent Decisions. 

In Staddon v. Price, on 23rd April (The Times, 24th April), a 
Divisional Court (The Lord Chief Justice, HUMPHREYS and 
CASSELS, J.) held that a direction under reg. 62 of the Defence 
(General) Regulations, 1939, to fence off a field and stock it with 


cattle was void, as the field was not agricultural land within the . 


meaning of reg. 100 of the Defence Regulations, part of it being 
used for a sawmill and the rest for storing timber, and the fact 
that the mill had not been in operation for some years made no 
difference. 

In Davies and Another v. Powell Duffryn Associated Collieries. 
Ltd., on 27th April (The Times. 28th April), the House of Lords 
(LORD RUSSELL OF KILLOWEN, LORD MACMILLAN, LORD WRIGHT, 
Lorp Porter and Lorp CLAuSON) held that the provision in 
s. 1 (5) of the Law Reform (Miscellaneous Provisions) Act, 1934, 
that the rights conferred by the Act for the benefit of the estates 
of deceased persons should be “in addition to and not in 
derogation of any rights conferred on the estates of deceased 
persons by the Fatal Accidents Acts,’’ merely emphasised that 
the rights conferred by one Act were additional to the rights 
conferred by the other Acts, and did not mean that a judge must 
not, when assessing the damages under the Fatal Accidents Acts 
take into account any benefit accruing to a dependent by reason 
of the relevant death and the provisions of the Law Reform 
(Miscellaneous Provisions) Act. 





In Duncan and Another v. Cammell Laird & Co., Ltd., on 
27th April (The Times, 28th April), the House of Lords (The Lord 
Chancellor, LoRD THANKERTON, LORD RUSSELL OF KILLOWEN, 
LorpD MACMILLAN, LoRD WriGHutT, LoRD PoRTER and LorD 
CLAUSON) held that in civil actions the approved practice both 
in England and in Scotland was to treat as conclusive a Ministerial 
objection taken in proper form to the production of otherwise 
relevant documents, but that such objection could only be taken 
where the Minister himself had seen the document in question 
and had formed the view that in the public interest it ought not 
to be produced, either because of its actual contents, or because 
it was one of a certain class of documents, for example. depart- 
mental minutes. The Lord Chancellor gave as examples of the 
public interest being damnified, where disclosure would be 
injurious to national defence, or to good diplomatic relations, 
or where the practice of keeping a class of document secret was 
necessary for the proper functions of the public service. 
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A Conveyancer's Diary. 


“ The Conveyancers’ Year Book, 1942.”* 


Sir LANCELOT ELPHINSTONE has now written the third annual 
yolume of “‘ The Conveyancers’ Year Book,” a publication which 
has deservedly had the most unusual success of having established 
itself during a period, the whole of which has been since the 
outbreak of war. A book so entitled must, of necessity, be of 
interest to readers of this column, since its subject-matter is 
generically the same ; on the other hand, a work on the scale of the 
“ Year Book ” covers a range wider than falls within the compass 
of all the weekly ‘* Diaries ” in the same period, and it is hardly 
necessary to say that it is compendiously done, with learning and 
distinction. The ‘ Year Book ”’ for 1942 has, moreover, a very 
full index dealing with all the matters discussed both in this 
volume and its two predecessors. Quite how long it will be 
possible and useful to continue such a procedure remains to be 
seen, but we have not yet reached the point where it is too 
cumbersome, and the busy practitioner will be grateful for it as 
he struggles with all the complications which have been grafted 
on to the body of the law in war-time. 

The ‘‘ Year Book ”’ takes us alphabetically through the various 
conveyancing matters that have become topical since the last 
volume was published, and accordingly contains a good deal of 
matter which has already been touched upon here. Indeed, it 
contains a number of references to obsezvations actually made 
in this column. For instance, under ‘“ Deeds destroyed by 
enemy action’ there is a considerable discussion of the points 
taken in the ‘‘ Diary ” of 13th December, 1941, which is expressly 
referred to. It may be remembered that I there indicated that 
in my view it was not clear whether title deeds were land or goods 
but that they must be one or the other, and that in either case a 
mortgagee in possession was not liable to replace them if they 
were destroyed or damaged by the enemy, since he was either 
excused, as a bailee, by the Liability for War Damage 
(Miscellaneous Provisions) Act, 1939, or, if they are land, by 
s. 1 of the Landlord and Tenant (War Damage) Act, 1939. 
Sir Lancelot Elphinstone appears rather to incline to the opinion 
that they are goods, so that the material statute is the Liability 
for War Damage (Miscellaneous Provisions) Act, 1939. It seems 
rather a pity that deeds have been expressly excluded from the 
provisions of the War Damage Act, 1941, especially from the 
point of view of solicitors who hold their clients’ deeds. Of 
course, the solicitor is not liable to make good to his client the 
expense of proving his title by secondary evidence, but, even so, 
the position is an awkward one, and I have no doubt that if 
solicitors were «.llowed, even at their own cost, to insure against 
the expenses consequent on destruction of deeds, such a scheme 
would prove popular. An incidental, and, at present, uninsurable, 
hardship is that where a solicitor has clients’ deeds in his 
possession which are thus destroyed, he loses with the deeds his 
lien for costs. This matter is, of course, particularly tiresome 
where all the materials for drawing up a bill cf costs are 
simultaneously destroyed, as I have known to occur in fact. 

Under ‘“‘ Vendor and Purchaser’”’ there are several pages 
devoted to the vexed question of apportionment of War Damage 
Contribution, whose general upshot is to the same effect as has 
been maintained in various “ Diaries.” The ‘‘ Year Book ” 
evidently went to press before the report of Judge Gamon’s 
decision (discussed here last week) was available, but there is 
no reason to suppose that Sir Lancelot Elphinstone’s conclusions 
would have been varied by seeing that decision; rather, it 
confirms them. Sir Lancelot also gives forms of special condition 
for apportioning the liability for contribution, which should 
prove most useful. 

There is a very long section about income tax, a subject which 
fortunately lies almost wholly outside the scope of the ‘* Diary.”’ 
I confess that at one time I believed that it was possible 
for the average Chancery practitioner to keep abreast of the 
developments of this subject, but latterly it has seemed quite 
hopeless to try to do so. Sir Lancelot Elphinstone has bravely 
attempted to deal with the subject, and has thereby earned 
general gratitude ; but for all that I remain of the opinion that 
income tax law has now become so tortuous and involved that 
the ordinary practitioner will never feel confident that he has 
not overlooked some material provision until there has been a 
drastic overhaul, accompanied by a consolidation of the enact- 
ments. ‘‘ Codification ’’ is, of course, an attractive word, but 
a true “ code” would involve not only a consolidation, but also 
the inclusion of new sections setting out the effects of decided 
cases, a task so big as to be hardly practicable. But the Income 
Tax Act, 1918, was passed at the height of the last war in prepara- 
tion for better days to come, and it should not be too much to 
hope that this precedent may be followed. 

Turning to the Preface of the ‘* Year Book,’’ I cannot help 
being struck by the fact that the two cases singled out for special 
reference can hardly be described-as affecting the general law 
of conveyancing. One of thern is Re Robb |1941] Ch. 463, a 
decision of the Cougt of Appeal to the effect that stamp duty 
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must be adjudicated in respect of a voluntary conveyance under 
which no beneficial interest passes. This case has already been 
discussed in a ‘‘ Diary,’’ and has also, I believe, formed the 
subject of various articles in contemporaries. The practical 
inconveniences which result from it have called forth almost 
universal strictures, and the matter will no doubt have to be dealt 
with by legislation. I have some doubts whether the remedy 
proposed by Sir Lancelot Elphinstone is sufficiently drastic to 
restore the status quo ante: but that is another matter. 

The other case referred to in the Preface is Liversedge v. 
Anderson, in which the House of Lords pronounced on reg. 18B. 
This was a case which has aroused the most vehement con- 
troversy of a general character, but bears on conveyancing, so 
far as I can see, only so far as it affects the general principles of 
construing delegated legislation. No doubt we shall hear much 
more of this subject, especially after the war, and it is of interest to 
everyone. But the fact that the two cases mentioned in the 
Preface are Re Robb and Liversedge v. Anderson goes to confirm 
the view which I expressed in my review of the Chancery Reports 
of 1941, that that year was a quite extraordinary dull one from 
the conveyancer’s parochial point of view. I thought then and 
I think now that it is very difficult to imagine which of the 
reported cases will be of the slightest interest to our successors 
when the repellent bulk of war-time legislation is nothing but 
an evil memory. In that very fact lies the justification of the 
‘“Year Book.’ It arranges methodically, under alphabetical 
titles, a vast mass of matter to which we all must at present have 
access for the purpose of daily practice, and which cannot be 
found collected elsewhere. For that reason, I for one shall be 
grateful to have it at hand in the coming months, and I wish it 
every success. 








Landlord and Tenant Notebook. 


Disclaimer under the Landlord and Tenant 
(Requisitioned Land) Act, 1942 : Procedure. 
HAVING discussed in previous articles what leases may be 
disclaimed (p. 116, ante) and what will be the effect of such 
disclaimer (p. 124, ante), I will now examine the question how 

leases are to be disclaimed. 

A provision contained in s. 5 confers special privileges on a 
tenant who was outside the United Kingdom or leaves the 
United Kingdom at times when, in order to satisfy the require- 
ments of other provisions, he should be taking the necessary 
steps to effect disclaimer. Two cases are-contemplated : that of 
the tenant who returns to the United Kingdom, which is provided 
for by a power to extend time ; and that of a tenant outside the 
kingdom, whose remedies may be exercised by what one might 
call a statutory agent of necessity (to whom an extension may, 
if necessary, be granted). 

In order to obtain an extension of time, the tenant has to 
(a) show that he was outside the United Kingdom for the whole 
or the greater part of the period of three months from the 
material date: this being the date when possession is taken in 
cases in which it is taken after the passing of the Act on 26th 
March, 1942, that date when possession was taken before then ; 
and (b) to satisfy the court (i) that it was’ not reasonably 
practicable for him to exercise his rights in the matter of 
disclaimer within that period, or (ii) to give the necessary 
authority for the exercise of those rights within that period. If 
so satisfied, the court may, if it thinks fit, extend the period. 

When another party makes the application, he has (a) to show 
that the tenant was outside the United Kingdom at the material 
date or left the kingdom shortly after that date without having 
a reasonable opportunity to exercise or secure the exercise of his 
rights, and to satisfy the court of two things; (b) that it is not 
reasonably practicable to obtain instructions from the tenant ; 
and (ec) that the applicant is a proper person to exercise the rights 
on the tenant’s behalf. Thereupon the court may—if it thinks 
fit—(a) direct that the rights be so exercised by the applicant, 
and (6) extend the period. 

In either case the court may further direct that the surrender 
which is the consequence of disclaimer shall take effect at some 
later date than the material one. 

The above, or, at all events, the second set of the above 
provisions, represent a new departure, but the reason is clear if 
one recalls not only the definition of ‘“‘ tenant” in s. 138, but 
the provision in s. 1 (1) limiting disclaimer to land used by the 
tenant or by a member of the tenant’s family (also defined in 
s. 13) for specified purposes. The intention is clearly to do 
something for tenants whose land is requisitioned while they are 
abroad, the largest class being, of course, those serving overseas 
with the armed forces. ‘‘ United Kingdom ”’ is not defined, but 
it seems safe to say that an application by the wife of a prisoner 
of war will be more readily entertained than one by a tenant 
who has returned from a short stay in the Isle of Man. 

The first thing to be done by whoever proposes to exercise 
the rights conferred is to serve the landlord with a notice of 
disclaimer. This notice, which is to state that the tenant 
disclaims the lease, must be served within three months of the 
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material date above mentioned. With regard to form, there are 
no particular requirements, and in the light of recent decisions 
on the necessary contenis of a notice of disclaimer under the 
Landlord and Tenant (War Damage) Act, 1939, Black v. Mileham 
(1941), 85 Sox. J. 454, and Price v. Mann [1942] W.N. 87 (C.A.), 
as to which see the ‘ Notebooks” of 28th February and 
21st March, 1942 (86 Sou. J. 59 and 82), it is reasonable to 
suppose hypercritical recipients will not find favour in the courts. 

** Landlord ” is defined in s. 13 as (in effect) the person for 
the time being entitled to the rent; but for the purpose of 
service of notices there are some important provisions in s. 9 
which should be noted. By subs. (3) of that section, it is sufficient 
to serve anyone authorised to receive the rent. And subs. (2) 
deals with cases in which the reversion has been assigned, enacting 
two things; if the server does not know and has no reason to 
believe that interest has passed, service on the former landlord 
is to be effective, and the former landlord is under an obligation 
to serve it on the person to whom the interest has passed, the 
sanction being an action for damages. This provision is wide 
enough to cover all kinds of assignment, involuntary as well as 
voluntary ; but it may be observed that service on a former 
landlord who has died will not be possible, that in the case of 
an assignment in consequence of bankruptcy the action is 
unlikely to yield much satisfaction, and that in the event of an 
assignment consequent on lunacy the position is somewhat 
problematical. 

If there is a mortgage or charge on the term, the tenant’s 
next step must be to serve mortgagee or chargee with a copy 
of the notice of disclaimer and the name and address of the 
landlerd ; an action for damages is again the remedy if any 
damage be suffered by failure to comply with this provision 
(s.2 (5)). It will be remembered that mortgagees and chargees are 
entitled to apply for vesting orders. 

As to mode of service, s. 9 (1) gives a wide choice ; personal 
service, leaving the notice at the usual or last known place of 
abode, prepaid registered post; in the case of a body corporate 
delivery to the secretary or clerk at the registered or principal 
office, or prepaid registered post so addressed; or “in such 
other manner as the court on an application made in that behalf 
may direct.” In a recent ‘‘ Notebook’ (86 Sot. J. 110) I 
discussed the decision in Sharpley v. Nainby-Manby [1942] 
1 K.B. 217 (C.A.), in which it was held that service by ordinary 
post satisfied the requirements of the Agricultural Holdings 
Act, 1923, s. 12, despite the provisions of s. 53, which authorises 
personal service and service by registered post, etc. While 
criticism may be levelled at the reasoning adopted in that case. 
its authority would ptobably cover a similar case under the 
Landlord and Tenant (Requisitioned Land) Act, 1942, s. 9 (1), 
of which commences with ‘‘ a notice . . . shall be in writing and 
may be served either... ” 

As in the case of the Landlord and Tenant (War Damage) 
Acts, a notice of disclaimer is effective unless challenged in 
court by the landlord, and in this case the landlord who desires 
to contest the notice on the ground that the conditions are not 
fulfilled must make his application within one month of the 
service of the notice upon him (s. 1 (3)). The court is the county 


court (s. 10). 
CORRECTION. 

I apologise for a careless mistake in the article dealing with 
the scope of the provisions (86 Sox. J. 116, third paragraph): the 
passage running *‘. . . the lease must have not less than five 
years to run... or be a lease expiring or determinable at or 
within twelve months after any war in which,” etc., should have 
run “.. . the lease must have at most five years to run,’ etc. 
My attempt to paraphrase the double negative (only . . . not) 
of s. 11 was unfortunate, and I regret any inconvenience caused. 
The suggestion that Swift v. Macbean [1942] W.N. 30 may well 
have been the occasion for this legislation still stands, of course. 








Parliamentary News. 


ROYAL ASSENT. 
The following Bills and Measure received the Royal Assent on the 
29th April :— 
Army and Air Force (Annual). 
National Loans. 
Sugar Industry. 
Ecclesiastical Commissioners (Powors) Measure, 1942. 


PROGRESS OF BILLS. 
HOUSE OF LORDS. 
Marriage (Scotland) Bill [H.L.]. 
Read Third Time. 
HOUSE OF COMMONS. 
Finance Bill [H.C.]. 
Read Second Time. 
Minister of Works and Planning Bill [H.C.]. 
Read Second Time. 
War Damage (Amendment) Bill [H.C.]. 
Read Second Time. 


[29th April. 


[5th May. 
[29th April. 


[30th April. 











Our County Court Letter. 


The Quality of Peas. 


IN a recent case at Grantham County Court (P. F. Barker & Son 
v. Hubbard and Phillips) the claim was for the price of a 4-acre 
crop of peas. The plaintiffs’ case was that they had grown the 
crop under contract with the defendants, who were seed mer- 
chants. With the consent of the defendants, the crop had been 
harvested in good condition. Delivery had been accepted by 
the defendants, but they nevertheless purported to offer payment 
on a reduced scale, viz., for 21} cwt. of dry peas, containing a 
14°57 percentage of waste, and 22 cwt. of damp peas, unfit for 
human consumption. The payment offered was at the rate 
of 40s. and 16s. per ewt. for dry and damp peas respectively. 
The plaintiffs refused to accept payment on this scale, contending 
that they were entitled to be paid for 29}? ewts. of dry peas con- 
taining 8°30 per cent. waste, and for 14 cwt. damp peas fit to be 
processed and rendered available for human consumption. The 
value of the crop was 42s. per cwt. for dry and 29s. 6d. for damp 
peas respectively. The defendants’ case was that the contract 
provided for delivery of the peas in good, clean condition. The 
defendants could not process damp peas as a means of rendering 
them fit for human consumption. Split peas, or peas unfit for 
human consumption, could not be sold for more than 16s. 6d. per 
cewt. His Honour Judge Longman observed that it was unfor- 
tunate that there had not been a joint examination of the crop 
at the time of delivery. It was also more reminiscent of a dictator- 
ship than of dealings between merchants, for a firm to send their 
peas and ha've the value assessed according to the opinion of the 
buyer. Judgment was given for the plaintiffs at the rate of 
40s. for 25% cwts. of dry peas and 16s. for 18 cwts. of damp peas, 
with costs. 


Obstruction of Footpath by Weighing Machine. 


IN Cooper v. Ecob at Walsall County Court, the claim was for 
damages for negligence. The plaintiff was aged sixty-four, and 
his case was that on the 19th April, 1941, he was returning home 
from the ‘‘ Hawthorn Tree” inn. It was a dark night, and the 
plaintiff fell over the protruding base of a weighing machine, 
which was on the footpath outside the shop of the defendant, 
who was a chemist. The plaintiff sustained a fracture of the base 
of the skull, and he had since been unable to work (as a miner) 
as well as previously. His loss of wages had since been £1 a week, 
and he was still subject to headaches. The plaintiff had been 
found groaning on the footpath, with his head near the weighing 
machine. Next morning, his denture was found at the spot, with 
some blood. The machine was an unauthorised obstruction of 
the footpath, and, although the pillar was painted white, the 
protruding base was dangerous. The defendant’s case was that 
the machine had been in the same position for six years, without 
complaint. On discovering, however, that he did not own that 
section of the footpath, the defendant had moved the machine. 
The footpath was ten feet wide, and the clearance between the 
machine and the kerb was eight feet six inches. The plaintiff 
might have fallen over other obstructions near the spot, viz., a 
wooden fence, posts across the path, and a protruding doorstep. 
It was significant that the plaintiff had had a bottle in each 
side-pocket, but neither of the bottles was broken. The defendant 


-had taken every reasonable precaution, and the plaintiff should 


have exercised greater care in the black-out. His Honour Judge 
Caporn held that the defendant had placed on the highway 
something which was an obstruction. In the dark, it was in the 
nature of a trap for the unwary. An obstacle that was a trap in 
normal times was even more so in the black-out. The whiteness 
of the pillar was no indication of the existence of the base. 
Judgment was given for the plaintiff for £200, and costs. 





Decisions under the Workmen’s Compensation Acts. 
Epileptic’s Death by Drowning. 


In Mann v. Brooker, at Gloucester County Court, the case for 
the applicant was that her late husband was a farm hand, and, 
on the 16th November, 1940, he had been driving cows in for 
milking over wet ground. As the cows arrived without him, 4 
search was made, and the deceased was found lying with his 
head in a puddle about 6 inches deep. No witnesses had seen 
the occurrence, but the inference was that the deceased had 
fallen in a fit, and death had followed through suffocation. The 
respondent’s case was that it was doubtful whether the accident 
arose out of the employment. Nevertheless an offer of settlement 
for £300 had been made. The applicant, who had two children, 
aged three years and one year, was willing to accept this sum. 
His Honour Judge Kennedy, K.C., ordered the agreement to be 
recorded. 


Lump Sum for Loss of Eye. 


IN Willmet v. William T. Nicholls, Lid., at Honiton County 
Court, the applicant was a stonemason, aged sixty. His case 
was that, while dressing limestone, a piece of steel had penetrated 
his left eye, which was lost as a result of the accident. His 
Honour Judge Thesiger approved a settlement by the payment 
of £150 with costs. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

4 May.—On the 4th May, 1842, Mr. Cresswell Cresswell, just 
appointed one of the Justices of the Court of Common Pleas, 
was knighted. It is said that Queen Victoria, on being told 
that his Christian name was Cresswell, refused to believe it and 
attributed his assertion that it was so to nervousness in the 
presence of his sovereign. When she asked his Christian name 
again and he replied, as before, ‘‘ Cresswell, your Majesty,’’ she 
graciously selected the name which taken at a venture seemed 
most likely to be correct and dubbed him “ Sir John.’”’ He was 
subsequently made Judge of the Probate and Divorce Court on 
its establishment. 

5 May.—The sensation of 1786 was the climax of the 
matrimonial differences between Mary Bowes, Countess of 
Strathmore, and her husband Mr. Andrew Bowes when he had 
her kidnapped in broad daylight in Oxford Street and carried 
off to Streatlam Castle in Durham. She was only rescued after 
a pursuit by the officers of the law, and it was a long time before 
the legal machinery got working with its remedies and punish- 
ments. On the 5th May, 1790, James Chapman, one of the 
persons concerned in the adventure, was brought from Newgate 
to the Court of King’s Bench to receive judgment and was 
sentenced to be imprisoned for two years and to stand in the 
pillory at Charing Cross once. 

6 May.—John Stevenson was a cheese factor of Bickerton 
who, becoming insolvent, barricaded himself in his house to avoid 
being arrested for a debt of eighteen guineas. Francis Elcock, 
an attorney, led a party of besiegers, who tried to force the door 
and he was himself wielding the crowbar when Stevenson 
discharged a gun at him from within and mortally wounded him. 
At the trial various legal points were raised to establish the 
illegality of the warrant and on the 6th May, 1759, these 
were argued before the Chief Justice of Chester and another 
Justice. As a result the Court decided that the prisoner’s crime 
could amount to no more than manslaughter and, pleading 
benefit of clergy, he was burnt in the hand and discharged. 


7 May.—On the 7th May, 1788, ‘‘ came on a trial at Guildhall 
in which the trading people are deeply interested. The sole 
question was this: Whether the plaintiffs who are wholesale 
grocers and tea dealers, to whom the defendant was a customer, 
were entitled to interest on the amount of goods sold, computed 
from the end of three months, being the usual credit in the 
plaintiffs’ trade. It was decided in favour of the plaintiffs.” 


8 May.—George Vernon was descended from a family which 
came over with the Conqueror. He was called to the Bar by 
the Inner Temple in 1603 and became a serjeant in 1627. Four 
months later he was appointed a Baron of the Exchequer, and 
finally on the 8th May, 1631, he was removed to the Court of 
Common Pleas. In the great Ship Money case he abstained 
from stating his reasons on the ground of ill-health, but he 
delivered his opinion not only in favour of the tax, but also 
asserting that a statute derogatory from the prerogative did not 
bind the King who might dispense with any law in case of 
necessity. This would certainly have earned him the vengeance 
of the Parliament in 1640, but he died opportunely in December, 
1639. He was described as ‘‘a man of great reading in the 
statute and common law and of extraordinary memory.” 


9 May.—At Réading Sessions on the 9th May, 1845, Thomas 
Robinson, formerly clerk at the station there, was tried for 
stealing £45 in the following circumstances. Mr. Blanchett, a 
publican, had changed.a £50 note at the ticket office, thinking 
that it was only a £5 note and had only realised his mistake 
two days later. Robinson at first denied all knowledge of the 
matter, but when arrested he said that he thought he had a 
right to use the note, and that as he was bound to make good 
to the railway company all losses due to miscalculation, he 
regarded this windfall as a set-off against amounts he had had 
to pay out of his own pockét on former occasions. It was proved 
that railway clerks had to make up any deficiencies in receipts 
arising from their mistakes and that they made a practice of 
pocketing any surplus. The prosecutor got back £20 of his 
£45 and Robinson got six months’ imprisonment. 

10 May.—After Louis XVI had been executed the fury of 
the French Revolution fell on his thirty year old sister Madame 
Elisabeth. She was tried on the 10th May, 1794, before the 
Revolutionary Tribunal of Paris on an indictment obscured by 
clouds of demagogic rhetoric. Thus it was declared that “ it is 
to the Capet family that the French people owes all the calamities 
under the weight of which it has groaned during so many ages 
-.. The crimes of every kind, the accumulated offences of 
Capet and of Messalina Antoinette, of the two brothers and of 
Elisabeth are too well known to render it necessary to portray 
them; they are written in characters of blood in the annals of 
the Revolution . . . Elisabeth has partaken in all these crimes, 
she has co-operated in all the conspiracies formed by her infamous 
brothers, by the rascally, abandoned Antoinette and all the 
horde of conspirators assembled around them.” The document 
then descended to some rather general particulars and the 











presiding judge began an interrogation the quality of which 
may be judged by the following.: ‘‘ Your denial can be of no 
use to you when it is contradicted on the one side by public 
notoriety and on the other by the likelihood, which there must 
be in every sensible man’s opinion, that a woman so intimately 
connected as you were with Marie Antoinette. both by the ties 
of blood and those of the strictest friendship could not but be a 
sharer in her machinations.’’ She was, of course, condemned 
to death with twenty-four other persons, and all were executed 
the same day save one woman who obtained a respite on the 
ground of pregnancy. ; 
SUNDAY OBSERVANCE. 

When seven miners appeared recently before the Manchester 
county magistrates, charged with failing to comply with a 
direction under the Essential Work Order, the Sunday Observance 
Act, 1677, was invoked unsuccessfully to suggest that no one 
could legally be ordered to work on a Sunday. This remarkable 
statute, which in two and a half centuries must have been more 
generally ignored than any other law will certainly bear recital : 
‘* No tradesman, artificer, workman, labourer and other person 
whatsoever shall do or exercise any worldly labour, business 
or work of their ordinary callings upon the Lord’s Day or any 
part thereof (works of necessity excepted) . .. and no person 
or persons whatsoever shall publicly cry, show forth or expose 
to sale any wares, merchandise, fruit, herbs, goods or chattels 
whatsoever upon the Lord’s Day or any part thereof...’ In 
1890 a Brighton newsboy had his Sunday papers confiscated 
under this Act, and in 1935 the proprietor of a Hull lending 
library was held to be a ‘‘ tradesman” within its intention. 
Barbers on the other hand have been held to be exempt,. because 
when it was passed they also practised surgery. In the same 
spirit of interpretation an Act of Charles I forbidding people to 
attend meetings outside their parishes ‘‘ for any sports and 
pastimes whatsoever ”’ on Sundays was held in 1906 not to cover 
rabbit coursing because it was not known under the Stuarts. 
The Act of 1677 (so incongruous as a legislative souvenir of 
Charles II) might have been passed several years earlier only 
a Bill dealing with the subject, sent up from the Commons to 
the Lords along with several other Bills, disappeared from the bag 
containing them while it lay on the table of the Upper House, 

-having presumably been stolen by a Sabbath-breaking peer. 








Reviews. 


Miller’s Excess Profits Tax. 1941 Supplement. By WILLIAM 


Miuier, M.A., LL.B., F.I.P.A. 1942. Demy 8vo. pp. xxii 
and (with Index) 183. London: Eyre & Spottiswoode 


(Publishers), Ltd. 12s. 6d. net. 

Amendments in the law and practice of excess profits tax, 
since the publication of the original work in 1940, have rendered 
this supplement necessary. New chapters on Farming and 
Forestry have been added, and the chapter on groups of com- 
panies has been rewritten. Gummed slips, referring to all the 
statutory amendments, have been provided for insertion in the 
original work. The supplement, no less than the original work, 
may aptly be described as an essential part of a modern legal 
library. , 








Obituary. 
Mr. C. M. BARBER. e 

Mr. Clement Milton Barber, Clerk of Assize, N.E. Circuit, died 
on Wednesday, 29th April, aged sixty-two. He was called by 
the Inner Temple in 1908. 

Mr. R. F. COLAM, K.C. 

Mr. Robert Frederick Colam, K.C., J.P., Recorder of Croydon, 
from 1900 to 1940, died on Sunday, 3rd May, aged eighty-three. 
He was called by the Middle Temple in 1884 and took silk in 1912. 

Mr. H. EADEN. 

Mr. Harold Eaden, barrister-at-law, died on Sunday, 26th April, 
aged sixty-four. He was admitted a solicitor in 1899, called to 
the Bar in 1921 by the Middle Temple, and practised on the 
Midland Circuit. 

Mr. W. O. HICKSON. 

Mr. William Osborn Hickson, solicitor, of Manchester, died on 

Tuesday, 28th April, aged forty-eight. He was admitted in 1921. 
Mr. G. H. H. TRIPP. . 

Mr. Guy Harold Howard Tripp, solicitor and Clerk to the 
Chichester County Justices, died on Saturday, 18th April, aged 
sixty-seven. He was admitted in i901. 





Messrs. Lewis & Lewis, solicitors, have amalgamated with Messrs. 
Gisborne & Co. The new firm will be known as Lewis & Lewis and Gisborne 
and Co., and will continue to occupy the offices in Ely Place, where the firm 
of Lewis & Lewis was founded over 100 years ago. 
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Notes of Cases. 
CHANCERY DIVISION. 


Trustees in Bankruptcy of Bowring-Hanbury 
v. Bowring-Hanbury. 
Bennett, J. 12th March, 1942. 

Limitation of actions—Acknowledgment by debtor's executor in Inland 
Revenue affidavit—Whether acknowledgment sufficient—Limitation Act, 
1623 (21 Jac. 1, c. 16), s. 3. 

Action. 

The plaintiff, the trustee in bankruptcy of H the defendant, claimed 
payment from H, as executor of his wife, of the balance of approximately 
£9,000 of a loan which H had made to his wife. The question was whether 
the Statute of Limitations had barred the claim. The facts were shortly as 
follows: H lent £10,000 to his wife in 1924. In June, 1929, she repaid 
£1,000. She died in 1931. The defendant, her sole executor, on the 
4th May, 1931, swore the usual Inland Revenue affidavit, in which he 
stated that the sum of £9,000 was owing to himself. Probate was granted 
to him on the 20th May, 1931. On the 14th March, 1935, he was adjudicated 
bankrupt, and the debt due to him from his wife vested in the plaintiff as 
his trustee in bankruptcy. In June, 1936, the husband’s solicitors, in a 
letter to the plaintiff setting out his assets and liabilities, stated that there 
was a possible claim by the husband against the wife’s estate. The trustee 
in bankruptcy issued the writ in this action on the 25th July, 1936, more 
than six years after the last payment by the wife. The defendant, as her 
executor, relied on the Statute of Limitations. 

BENNETT, J.. said that it was now settled law that an acknowledgment 
to be sufficient to take the debt out of the Statute must be a clean acknow- 
ledgment from which the law would infer a promise to pay. The question 
was whether the acknowledgment in the Inland Revenue affidavit could 
be regarded as an acknowledgment at all, it having been made not to the 
executor or indeed to anyone, but being merely a statement for the purpose 
of obtaining a grant of probate. In Jn re Beavan [1912] 1 Ch. 196, 
was an authority in the defendant’s favour, unless a man could make a 
promise to himself. Neville, J., there held that an affidavit made by two 
executors, in which they included amongst the debts of the deceased a debt 
which was statute barred, was not a sufficient acknowledgment, since it 
was made to the court and to nobody else, whereas the court required the 
acknowledgment to be made to the creditor or his agent. It was contended 
that because the defendant, who was the creditor, was the executor of the. 
debtor, he must be taken in his capacity of executor to have made a promise 
to himself as creditor to pay the debt. The answer to that was that when 
making the affidavit he had no intention of making any promise. From 
such a statement it was not possible in law to imply any promise. 
Accordingly, the Inland Revenue affidavit was not a sufficient acknowledg- 
ment, nor was the note of assets from the solicitors such an acknowledgment, 
as it was not made to the creditor. The defence of the Statute of Limitations 
had been established and the action failed. 

CounsEL: Vaisey, K.C., and Sir G. W. H. Jones; Wynn Parry, K.C., 
and Malone. 

Soricrrors: Woolfe & Woolfe ; Hopgood, Mills & Lonsdale. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Ogilby; Ogilby v. Wentworth-Stanley. 
24th March, 1942. 


Administration—Distribution—Intestate carried on farming business at a 
loss—Leaves live and dead farming stock—Whether cattle “* personal 
chattels *°—Administration of Estates Act, 1925 (15 Geo. 5, c. 23), 8s. 46 (1), 
55 (1) (xX). 

Adjourned summons. : 

The Administration of Estates Act, 1925, s.°55 (1) (x), provides that 
‘*** Personal chattels’ mean carriages, horses, stable furniture and effects 
(not used for business purposes) . . . domestic animals, . . . but do not 
include any chattels used at the death of the intestate for business 
purposes...” O had carried on for some years prior to her death a 
farming business, including the breeding of cattle on some 180 acres of 
land. This business she carried on at a loss. At her death in 1941 she was 
the owner of thirty-one head of cattle, thirty-one sheep and other live and 
dead stock, which were valued at £1,500. She died intestate. This 
summons was taken out by her husband asking whether the herd of cattle 
and farming stock were “ personal chattels ’’ and passed by reason of her 
intestacy to him, or whether they were excluded from the definition of 
‘* personal chattels” as being used for ‘‘ business purposes.” 

Srmonps, J., said that at her death the intestate was carrying on business 
of farming. The live and dead stock which she used for that purpose she 
used for the business of farming. In the circumstances it was impossible 
for him to say that the farming stock was not used for “‘ business purposes ”” 
within’ s. 55 (1) of the Act. It might be that where an intestate kept a 
cow or two for his own use, or a pig or humbler domestic animals. that it 
would be right to say that these animals were not kept for business purposes. 
It might be difficult to draw the line, but where there was farming on this 
scale there was no doubt on which side of the line the case fell. It was 
perhaps relevant that for the purpose of income tax the intestate claimed 
to be in occupation of the land for business purposes. He would accordingly 
declare that the plaintiff was not entitled to the live and dead farming 
stock, 

CounsEL: Hecksher ; G. D. Johnston ; Wilfrid Hunt. 

Soxicirors: Mount, Sterry & Co.; Kenneth Brown, Baker, Baker. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Simonds, J. 





KING’S BENCH DIVISION. 
Humphreys v. Tyler. 
Viscount Caldecote, C.J., Humphreys and Singleton, JJ. 26th March, 1942, 


Emergency legislation—Billeting— Whether billeting officer entitled to delegate 
service of billeting notices—Defence (General) Regulations, 1939, reg. 22. 


Appeal by case stated from a decision of Flintshire justices. 


At a court of summary jurisdiction sitting at Caergwrle, an information 
was preferred by a police superintendent alleging that the respondent 
Tyler, a haulage hand, had failed to comply with a billeting order served 
by the billeting officer of Hawarden Rural District Council, requiring him 
to provide accommodation for two children, contrary to Pt. II of reg. 22 
of the Defence (General) Regulations, 1939. The following facts were 
established at the hearing of the information: On the 23rd May, 1941, the 
billeting officer prepared a billeting notice addressed to Tyler, handing it 
to a police constable for service on him. On the same day the constable 
handed the notice to Tyler in a street. Tyler having returned that notice, 
a fresh notice issued by the officer was handed by the constable to Tyler 
in the billeting officer's presence. It was contended for the superintendent 
that the officer had power to authorise the constable to serve the notice 
and that the notice had therefore been served validly. It was contended 
for Tyler that there was no provision in the Defence Regulations authorising 
a constable to serve billeting notices; that the billeting officer had no 
power to authorise the constable to serve such a notice; and that the 
notice had therefore not been validly served. The justices held that the 
notice had not been validly served, and dismissed the information. The 
superintendent appealed. 

Viscount CaLpEcorE, C.J., said that there was no doubt whatever on the 
facts as stated that the billeting notice was properly served. for the simple 
reason that the person who handed it to Tyler was expressly authorised 
to do so by the billeting officer. The constable was the agent deputed by 
the billeting officer to serve the notice. He (his lordship) could not see 
why anyone should say that that was not a service by the billeting officer. 
It could not have been the intention of the regulation that billeting officers 
should serve those notices by themselves placing them in the hands of the 
persons to whom they were directed. The appeal would be allowed. 

The court had been asked to make observations on the question, which 
had apparently sometimes been raised, whether a billeting notice should 
be served in the presence of the billeting officer on the person for whom 
it was intended. Any observations of the court on that point would be 
obiter, but, provided that the billeting officer had authority to act as such, 
he (his lordship) saw no reason why he should not authorise some person 
to serve notices which had been duly prepared even if he (the officer) were 
not present. 

Houmpnreys and SINGLETON, JJ., agreed. 

CounsEL: Valentine Holmes ; there was no appearance by or for Tyler. 

Soxicrtors: Maples, Teesdale & Co., for H. G. Roberts & Moore, Mold. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Rodger v. Varey. 


Viscount Caldecote, C.J., Humphreys and Singleton, JJ. 
26th March, 1942. 


Emergency legislation—Billeting—Obligation to care for child evacuee besides 
providing board and lodging—QJustices’ refusal to entertain complaint 
where evacuee over fourteen years old—Validity—Defence (General) 
Regulations, 1939, reg. 22. 

Appeal by case stated from a decision of Derbyshire justices. 


A police superintendent preferred an information against the respondent 
Varey, alleging that he had failed to comply with a billeting notice by 
not caring for a child evacuee to the best of his ability, contrary to reg. 22 
of the Defence Regulations. The following facts were established at the 
hearing of the information: On the 17th March, 1941, in pursuance of a 
billeting notice duly served, a girl named Rita Waltham was left in Varey‘s 
care by the superintendent. An appeal to the billeting tribunal by Varey 
on the ground that the presence of a third person in his bungalow interfered 
with his rest having regard to his hours of work as a railwayman was 
dismissed. Varey stated to the tribunal that Rita Waltham took her 
meals by herself in the scullery and that he was not going to have her 
feeding with him and his wife. Varey’s bungalow consisted of two bedrooms, 
a living room, and a kitchen scullery. Rita Waltham was fourteen years 
of age on the 21st December, 1940. She had a bedroom to herself, but 
took meals alone in the kitchen. She was never short of food. She did 
not sit with or enjoy the company of Varey or his wife, and when Varey was 
on night shift it was arranged that she should only come into the house 
at specified hours. When charged with the offence and cautioned, Varey 
said that he was paid for board and lodging and that that was all that 
he had to provide. It was contended for him that Rita Waltham, being 
over fourteen years old, was not a child within the meaning of the regulation, 
so that his only duty was to provide board and lodging. The justices, 
being of opinion that the girl, being over fourteen years of age, was not & 
child within the meaning of any statutory definition cited to them, dismissed 
the information without calling on Varey for hisdefence. Thesuperintendent 
appealed. 

Viscount CaLpEcorE, C.J., said that the justices had, on the view which 
they took of the child’s status, dismissed the information without addressing 
their minds to the question whether, if she was a child, Varey had cared 
for her to the best of his ability. The billeting regulation was not framed 
in highly technical language, partly, no doubt, because it was intended 
to be read and understood by those who would be required to perform 
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duties arising out of the war. In general, a remarkable spirit had been 
shown by the public of willingness to care for evacuated adults and children. 
Cases, however, arose where the contrary disposition was shown, and the 
resent appeared to be a case where a point had been taken in order to 
defeat the intention of art. 11 of the regulation. It was a bad point. 
The matter lay in a very small compass. The justices were wrong in 
thinking that they needed a statutory definition of “child” in a case 
such as this. In the ordinary use of English language a person of fourteen 
years was a child, and everyone would understand him or her to be so. 
To find to the contrary was perverse and to misapply a word perfectly 
understood by everyone. The case would be remitted to the justices 
for them to adjudicate on it in the light of those observations. 
Humenureys and Srincieron, JJ., agreed. 
CounsEL: Valentine Holmes ; there was no appearance by or for the 
respondent. 
Soxicirors : Cooper 
[Reported by R. 


Buxton. 
C. CALBURN, Esq., 


Sons & Co., 
3arrister-at-Law. } 


Ex parte Lannoy. 


Viscount Caldecote, C.J., Humphreys and Singleton, JJ. 
3lst March, 1942. 


4lien—Detention on high seas—Brought against will to United Kingdom 
port—Detained on ground of refusal of leave to land—No request or desire 
to land—Legality of detention—Aliens Order, 1920, arts. 3 (4), 5a. 


Application for a writ of habeas corpus. 


The applicant, a Belgian subject, was in November, 1941, on a 
Porttiguese vessel en route for the Belgian Congo, when the vessel was 
stopped by a British destroyer and he was taken off and landed at Sierra 
Leone. From there he was taken, against his will, aboard a Dutch vessel 
and brought to Avonmouth, where he arrived in December. He was 
seen on the vessel by the immigration officer, who informed him that he 
would be refused leave to land, and that he would be removed from the ship 
incustody. He was then given a “ refusal slip,” although he neither desired 
nor had asked to land, and was taken by a constable to Bristol prison, being 
later removed to Brixton prison. On the 13th March, 1942, the Home 
Secretary made an order under art. 5a of the Aliens Order, 1920, for the 
applicant’s detention on the ground that the Minister was satisfied that the 
detention was necessary for securing the defence of the realm. As it was 
not disputed that the applicant’s detention under that order was legal, 
the only question now argued was the legality of his detention from the 
2st December, 1941, to the 13th March, 1942, on which question depended 
that of the costs of the present application. By art. 3 (4) of the Order of 
1920, “‘ Where leave to land is refused to an alien, the alien may either 
(a) with the leave of the immigration officer be placed temporarily on shore 
and detained at some place approved by the Secretary of State, or (b) be 
removed from the ship by . . . the directions of an immigration officer and 
# detained.” (Cur adv. vult.) 

Viscount CaLpEcore, C.J., read a dissenting judgment in which he said 
that the substance of the Attorney-General’s argument was that art. 3 (4) 
should be read as if “* refused ” meant “ not given,” and that if art. 3 (4) 
did not cover this case there was no power to detain an alien apart from the 
new art. 5a of the Order of 1920. The interpretation for which the Attorney- 
General contended would have the effect of giving power to an immigration 
officer to take into custody aliens happening to be passengers on a ship 
calling at a British port, even though they had no intention of landing and 
had not asked leave to do so. The officer would thus only have to say that 
leave to land was refused in the case of any alien whom he wished to arrest 
in order to give himself the necessary power to make the arrest. In his 
(his lordship’s) opinion leave to land could only be “ refused ’’ within the 
meaning of art. 3 (4) to someone who had asked for leave to land, was seeking 
to land without leave, or was about to be put on shore against his 
wish. ‘he applicant should, in his opinion therefore have the costs of the 
application. 

Humrureys, J., read a judgment in which he said that the Attorney 
General argued that art. 3 (4) (6) was designed to deal with an undesirable 
alien who could not be allowed either to be at large in this country or to 
continue his voyage until inquiries about him were complete. For such 
acase power of detention as given by art. 3 (4) (6) was said to be essential. 
It was unfortunate, then, that the power was not conferred in unambiguous 
language instead of words making it appear that the ground of detention 
was the refusal of leave to land, whereas that refusal was merely a pre- 
liminary step. It was argued for the applicant that it was absurd to speak 
of a person as having been refused leave to do something which he had 
never asked or desired permission to do, and that the word “ refusal” 
postulated a request. No doubt the word “ refusal ’’ was commonly used 
connection with a previous request, and perhaps that was intended here ; 
but that was not to hold that there could be no such thing as an anticipatory 
refusal. The refusal here could not be held invalid merely because of the 
absence of a request. The Aliens Order could not in its present form be 
regarded as a single piece of legislation, since it had been so frequently 
added to, amended and in parts revoked. The only safe canon of construc- 
tion here was to ascertain whether the words relied on covered, without being 
given a strained meaning, the facts of the case. The application should be 
refused. 

Singleton, J., agreed with Humphreys, J. 

Course: G. O. Slade; The Attorney General (Sir Donald Somervell, 
K.C.), and Valentine Holmes. 

Souicrrors : Buckeridge & Braune ; The Treasury Solicitor. 


[Reported by R. C, CaLBURN, Esq., Barrister-at-Law.] 





Sutcliffe ». Minister of Health. 
Charles, Lewis and Oliver, JJ. 14th April, 1942. 

Widows’ pensions—Person in excepted employment—Later particular section 
prevailing over earlier general section—Widows’, Orphans’ and Old Age 
Contributory Pensions Act, 1925 (15 and 16 Geo. 5, c. 70), ss. 13 (4), 15 (7). 
Special case stated by referees selected in accordance with the regulations 

made by the National Health Insurance Joint Committee. 

Mrs. Sutcliffe, the claimant, claimed a pension under s. 3 of the Widows’, 
Orphans’ and Old Age Contributory Pensions Act, 1936, contending that 
her late husband, James Herbert Sutcliffe, who had not reached the age 
of seventy years before the 4th January, 1926, was insured at the date 
of his death. The Minister having rejected the claim on the ground that 
her late husband was not an insured person at the date of his death, the 
matter was referred under s. 30 (2) of the Act of 1936 to the referees, who 
now stated this case from which the following facts appeared: Sutcliffe 
died on the 7th May, 1939. On the 4th February, 1933, he had married 
the claimant. who was at that date an insured woman by or in respect 
of whom at least 104 contributions had been paid under the Widows’, 
Orphans’ and Old Age Contributory Pensions Act, 1925. He thereupon, 
after due notice given to an approved society, became a voluntary con- 
tributor under the National Health Insurance Act, 1924, in accordance 
with s. 13 (4) of the Act of 1925, and thenceforward paid such contributions 
appropriate to a voluntary contributor as would, if he was correctly 
admitted by the society, entitle the claimant to a widow’s pension under 
the Act of 1936. Sutcliffe was an officer of the Lancashire Constabulary 
until September, 1919, when he retired on a superannuation allowance. 
That employment was an excepted employment to which s. 15 (7) of the 
Act of 1925 applied, and was such that, had he continued in it after the 
3rd January, 1926, no contributions under the Act of 1925 would have 
been payable by him. By s. 13 (4): ‘ Where an uninsured man has 
married an insured woman by or in respect of whom 104 contributions have 
been paid under this Act, he may if he gives notice within the prescribed 
time . . . become a voluntary contributor under the”? National Health 
Insurance Act, 1924. By s. 15 (7): “ Where a person who has been 
employed in an excepted employment . has, on retirement... 
been granted a superannuation allowance, then (a) if he was a person in 
respect of whom no contributions were, or would had he continued to be 
so employed after the commencement of this Act have been, payable 
under this Act while he was so employed, he shall not be capable of becoming 
an insured person for the purposes of this Act ‘(or that of 1924)’ and shall 
not be entitled to any benefit under . those Acts.” It was contended 
for the claimant that s. 13 (4) prevailed over s. 15 (7) and entitled her to 
the pension claimed. The question for the court was whether Sutcliffe 
could become an ‘insured person by virtue of s. 13 (4) so as to entitle the 
claimant to the widow’s pension now claimed. 

Cuar.es, J., said that Sutcliffe had been engaged in certain excepted 
employment which was particularly singled out by s. 15 (7) as an employ- 
ment in respect of which he was not in any circumstances to be capable 
of becoming an insured person for the purposes of the Acts of 1924 or 
1925. He came directly within the terms of s. 15 (7), and so was with 
absolute particularity declared to be incapable of becoming an insured 
person for the purposes of the Acts mentioned. He was therefore not 
a person capable of coming in any way at all within s. 13 (4), which was 
a general section. The two sections did not conflict. The claim failed. 

Lewis and OLtver, JJ., agreed. 

CounsEL: Scott Cairns; Valentine Holmes. 

Soticirors: Bolton, Jobson & Yate-Lee ; Solicitor to Ministry of Health. 

[Reported by R, C. CALBURN, Esq., Barrister-at-Baw.] 


Scottish Dyers and Cleaners (London), Ltd. ». Manheimer. 

Lewis and Oliver, JJ. 17th April, 1942. 

Summary jurisdiction (Metropolis)—Goods left at stolen—No 
detention without just cause of goods by cleaners—Metropolitan Police 
Courts Act, 1839 (2 & 3 Vict., c. 71), s. 40. - 
Case stated by the West London metropolitan stipendiary magistrate. 
The respondent, one Manheimer, preferred an information against the 

appellant company under s. 40 of the Metropolitan Police Courts Act, 1839, 

charging them with detaining without just cause goods of hers, and asking 

for an order for their return or payment of their value. The following 

facts were established at the hearing of the information: In May, 1941, 

the respondent entrusted a costume worth £4 I4s. to the company for 

cleaning at one of their shops, and obtained a receipt for it which stated 
that the company accepted goods only at customer’s own risk for shrinkage, 
loss or damage. The respondent knew of and accepted that condition. 

On a night in June a burglary occurred at the shop, the property of many 

of the company’s customers, including the respondent’s costume, being 

stolen. There was no negligence or breach of duty in any respect on the 
part of the company. After the night in question the respondent went 
to claim her costume in the usual way, but the company were unable to 
return it. It was contended for the company that it did not appear that 
they had detained the goods at all or without just cause within the meaning 
of the Act of 1939; that in its context the word “ detained” in the Act 
meant actually detained and must be read in its natural and ordinary 
meaning ; that if ‘‘ detained ”’ included a constructive detention it did not 
appear that the company had by negligence or otherwise done or failed 
to do anything constituting such a detention; that the company were 
not liable as bailees in the absence of negligence ; and that the respondent 
had by accepting the receipt contracted out of her common-law rights, if 
any. The magistrate, without calling on the respondent to reply to those 
contentions, held that on the facts proved the goods had been detained 
without just cause within the meaning of the Act, and, further, that the 
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wording of the receipt ought not to be construed as including loss by 
burglary. He accordingly made the order asked for, and the company 
now appealed. 

Cuarezs, J., said that it was clear that the magistrate’s decision was 
wrong, inasmuch as, in the circumstances, the goods were not only not 
detained without just cause: they were not detained at all. They were 
absent from the company’s premises in consequence of the criminal act of 
some person who had broken into them. 

Lewis, J., agreeing ‘that the decision was wrong, said that, what the 
result might be of some action brought in another court in respect of the 
loss of the goods, it was not for the Divisional Court to decide. It sufficed 
to say that there was no evidence before the magistrate that the goods were 
detained at all. 

OtIver, J., agreed. 

CounsEL: Donald Hopkins. The respondent did not appear and was 
not represented. 

Sorrcrrors: Wm. Easton & Sons. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL. 
R. v. Snelling. 
Humphreys, Asquith and Hallett, JJ. 9th March, 1942. 
Criminal Law—Receiving—Stolen goods rationed and belonging to hospital— 

Guilty knowledge. 

Appeal from conviction. 

The appellant, Miss Snelling, a secretary, was convicted at Portsmouth 
City Sessions on three charges of receiving 2 lbs. of cheese, six eggs, and a 
quantity of suet, knowing them to have been stolen, and sentenced to twelve 
months’ hard labour. Found guilty also of an offence against the Rationing 
Order, she was sentenced to one day’s hard labour to run concurrently. 
The housekeeper, who was also the storekeeper, of a Portsmouth hospital, 
had pleaded guilty to stealing the goods in question. The goods were 
delivered to the appellant quite openly. The messengers who brought them 
were not sworn to secrecy. She paid the full cash price for them. The 
convicted housekeeper swore that there was nothing in the transactions to 
lead the appellant to suppose that the articles had been stolen. The 
evidence showed that it was possible that the appellant knew that some or 
one of the articles had belonged to the hospital at some stage. The chief 
ground of appeal was that there was no evidence of guilty knowledge on the 
part of the appellant. 

Asquitn, J., giving the judgment of the court, said that the main 
arguments for the Crown were that the position of the housekeeper of the 
hospital in relation to the appellant must have suggested to her that the 
articles were stolen, and that the fact that they were in excess of what the 
Rationing Order allowed should have engendered some suspicion in her. 
It did not appear to the court that suspicion that goods had been supplied 
in breach of the Rationing Order need suggest that they had been stolen. 
As for the first ground, might not the appellant, even if she knew that the 
articles had originally belonged to the hospital, well have supposed that the 
housekeeper had authority to dispose in her discretion of perishable goods 
if she received proper payment for them ? The necessary guilty knowledge 
could not be treated as proved, and the appeal must be allowed. The 
charge under the Rationing Order was not under appeal. But for her 
conviction on the other charges, the appellant might well have receiwed 
the rauch heavier sentence on that charge which offences against war-time 
legislation of that kind deserved. 

CounseL: Scott Henderson ; Charles Bray. 

Sonrcrrors : Registrar of the Court of Criminal Appeal ; Director of Public 
Prosecutions. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.]} 


R. v. Hill. 
Viscount Caldecote, C.J., Charles and Lewis, JJ. 
16th April, 1942. 
Criminal law—Murder—Defence of insanity—Sadism not insanity. 

Appeal from « snviction. 

The appellant was convicted before Humphreys, J., at the Central 
Criminal Court of the murder of Doreen Hearne, a girl of eight years, and 
sentenced to death. On the afternoon of the 19th November, 1941, Doreen 
Hearne and another little girl were seen to ask the driver of a military 
lorry for a ride. At about 5 p.m. such a lorry was seen drawn up in a lane 
running through a wood. On the 22nd November the bodies of the two 
little girls were found in the wood. The medical evidence established that 
each of them had been rendered unconscious and brought to the point of 
death by manual strangulation, and that each had been finally killed by 
a series of blows or stabs with some instrument. The bodies bore no signs 
of sexual interference. There was no apparent cause or motive for the 
murder, and the driver had never seen the children before they asked him 
for a ride. 

Viscount CaLpEcore, C.J., giving the judgment of the court, said that 
there had been a great deal of evidence pointing to the appellant as having 
been the driver of the lorry, and that it was assumed at the trial that the 
driver of the lorry was the person who committed the murder. It was 
argued for the appellant that Humphreys, J., had failed to direct the jury 
properly or clearly on the difference between sadism and schizophrenia, 
leaving the jury under the impression that, if it was a case of sadism, it 
could not be one of schizophrenia. In effect, Humphreys, J., had told the 
jury that sadism, which was probably the explanation of the crime, was not 
insanity. The jury were entitled to come to the conclusion that the appellant 
was in his right mind at the time. There was no defect in the summing up, 
and the appeal must be dismissed. , 





—— 


CounsEL : O'Sullivan, K.C., and Elborne ; Sandlands, K.C., and Christmag 
Humphreys. 
Soricrrors: Registrar of Court of Criminal Appeal ; Director of Public 
Prosecutions. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


CHANCERY OF THE COUNTY PALATINE OF 
LANCASTER. 


Re Ashworth; Bent v. Thomas. 
Sir John Bennett, V.-C. 9th February, 1942. 

Charles Ashworth died on the 26th April, 1941, leaving a will, dated the 
5th September, 1932, and expressed in the following terms: “TI appoint 
Mrs. E. A. Thomas and Harriet Mack my sisters or their children only to be 
executor and direct that all my debts and funeral expenses shall be 
as soon as conveniently may be after my decease I give and bequeath unto 
Mrs. E. A. Thomas and Harriet Mack or their children my club money 
insurances etc. My watch to Harry Mack chain to Willie Mack other 
property to Charlie Timperley and Roy Bent cash (if any) to my sisters or 
their children only.” The appointment of executors being void for uncer. 
tainty letters of administration with the will annexed were on the 8th 
October, 1941, granted to the plaintiffs for the use and benefit of the 
defendant, Roy Bent, until he should attain the age of twenty-one years, 
The estate of the testator comprised (inter alia) money in the house £1, 
money in the Post Office Savings Bank £168 16s. 6d. and wages due £9 7s, 
The point calling for report was whether the gift of “ cash ” included the 
money in the savings bank, which, as stated in the testator’s deposit book, 
was withdrawable on the following terms: ‘‘ Up to £3 on demand at post 
offices. Any amount by notice of withdrawal, payable in cash or by crossed 
warrant which can be used as a cheque. Payments up to £25 at large 
offices and up to £10 at any offices normally authorised by return of post. 
Traveller’s warrants and cruising credits are available. Withdrawals up 
to £10 can be made by telegraph. Four working days (eight in the case 
of a cheque) must elapse before a deposit is withdrawn.”’ Counsel referred 
to the following authorities: Nevinson v. Lady Lennard, 34 Beav. 487; 
In re Mann [1912] 1 Ch. 388 ; and In re Price [1905] 2 Ch. 55. 

Tue Vicr-CHANCELLOR, in a reserved judgment, after remarking that the 
will was home-made and badly expressed, said that he could not help 
thinking that to such a testator the word “ cash ” would mean something 
with which he could go to a shop and purchase goods, and not money 
obtainable on short notice. The phrase “cash in bank” and “ ready 
money ” had both been held not to include money on deposit (see “* Hawkins 
on Wills ” (3rd ed.), pp. 62-64, and the cases there cited). After referring to 
the terms of withdrawal set out in the deposit book and noting that the 
account was opened after the date of the will, the Vice-Chancellor said that 
the testator’s deposit was in much the same category as deposits in ordinary 
banks, and on the authority of the cases referred to held that it was not 
included in the gift of “ cash.”” On the whole, he thought that no distinction 
should be drawn between the £3 which could be withdrawn without notice 
and the remainder of the deposit. 

CounseL: For the plaintiffs, C. Gandy; for the defendants, 1, A. 
Thomas and Harriet Mack, A. H. Montgomery; for the defendant, Roy 
Bent, R. A. Forrester ; the defendant, Charles Timperley, did not appear. 

Souttcrrors: For all parties, Geoffrey Warhurst, 439, Royal Exchange, 
Manchester. 

[Reported by ALLAN WALMSLEY, Esq., Barrister-at-Law.]) 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 


Control of Paper (No. 36) Order, 1941. Direction No. 1, 
April 21. 

No. 748 /L. 7. Gounty Court, England. County Court Districts (Miseel- 
laneous) Order, April 18. 

Fuel and Lighting (Coal) Order, 1941. General Direction 
(Restriction of Supplies) No. 2, April 24. 

Milk and Dairies, England and Wales. Milk (Special 
Designations) Regulations, April 21. 

Trading with the Enemy. Patents, Designs and Trade 
Marks (Fees). General Licence, April 22. : 


E.P. 746 


E.P. 770. 
No. 771. 


No. 753. 





Notes and News. 


Honours and Appointments. 

The King has approved the appointment of Major P. RepMonp BaRrgy, 
M.C., K.C., as Recorder of Oldham, in succession to Sir David Max 
Fyfe, the Solicitor-General. Major Barry was called by the Inner Temple in 
1922 and took silk in 1938. 

Mr. J. F. C. Mutts, solicitor, of Norwich, has been appointed Deputy 
Coroner for Norwich. Mr. Mills was admitted in 1927. 


Notes. 

The Directors of the Alliance Assurance Company Limited have resolved 
to declare at the Annual General Court, to be held on the 27th May next 
a dividend of 18s. per share (less income tax) out of the profits al 
accumulations of the company at the close of the year 1941. An interim 
dividend of 8s. per share (less income tax) was paid in January last, 
the balance of 10s. per share (less income tax) will be payable on and aftet 
the 4th July next. 








